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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “A mationfor summary judgment should begranted only whenitisdear thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syllabus Point 3, Aetna Casualty & Qurety Co. v. Federal Ins. Co. of New
York, 148 W.Va. 160, 133 S.E.2d 770 (1963).

2. “A drcuit court’ sentry of summary judgment isreviewed denovo.” Syllabus
Point 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

3. “Thedaute of frauds, asgpplicableto contractsfor thesdeor lease of land, isa
procedura bar to prevent enforcement of ora contracts unlessthe conditionsexpressed in W.VaCode,
36-1-3, aemet. Theoperation of the satute of frauds goes only to the remedy; it does not render the

contract void.” Syllabus Point 3, Timberlake v. Heflin, 180 W.Va. 644, 379 S.E.2d 149 (1989).



Per Curiam:

Thiscaseisbefore this Court upon apped of afind order of the Circuit Court of Lincoln
County entered on May 15, 2000. Pursuant to thet order, the drcuit court granted summeary judgment in
favor of thegppdlessand defendantsbe ow, Jerry and |sdlene Runion (hereingfter “the Runions’), inthis
actionfiled by the gppellantsand plaintiffsbe ow, Dan and PamdaMesser (hereinafter “theMessrs’),
seeking oedific performance to compe the Runionsto convey to them aone-acretract of land located in
Lincoln County. Inthisgpped, the Messars contend the drcuit court erred by granting Summeary judgment

based on the statute of frauds, W.Va. Code § 36-1-3 (1923).

This Court hasbeforeit the petition for appeal, the entire record, and the briefsand

argument of counsel. For the reasons set forth below, the final order of the circuit court is affirmed.

On August 1, 1997, the parties entered into an installment land contract whereby the
Messers agreed to pay the Runions $55,000 for ahouse and 4.23 acres of land located in Sod, West
Virginia. The contract provided for a$600 down payment to befollowed by monthly paymentsof $300

for sixty-eight months.* On October 20, 1997, the parties modified the contract by drafting asecond

The handwritten contract, in its entirety, provided:
(continued...)



agreement in which the Runions agreed to sel the property to the Messersfor asingle cash payment of
$27,000, if they were ableto obtain aloan by November 4, 1997. Otherwise, the original agreement

would become effective again on November 5, 1997.2

TheMessarswere successtul in securing aloan from amortgage company, and dosngwas
scheduled for November 14, 1997. Onthat date, prior to the closing, the partieswent to Bill’sLicense
SaviceinMadison, West Virginia, and Sgned athird agreement whereby theMessersagreedtodlow the
Runionsto dig up fruit trees, shrubbery, flowers, and srawberriesfromtheproperty. TheMessrsfurther

agreed to dlow the Runionsto useabarn located on the property for storage® Theredfter, the partieswent

!(...continued)

| Jerry Wayne Runion and Isalene Ann Runion sold Dan Messer and
PamelaMesser ahouse and 4.23 acres on land contract on August 1,
1997 they paid $600.00 down and paymentswill be $800.00 for 68 more
months. Which will be

$55,000.00 total.

The document was signed by all four parties and was notarized.

“This typed agreement stated in its entirety:

| Jarry & IsdeneRunioniswillingto sdl house & landto Dan & Pamda
Messer for $27,000 if they can get aloan. Thisreceipt isgood until
November 4, 1997. On November 5, 1997 the $300.00 will bedue on
$55,000.00 land contract.

Thisreceipt isonly good for loan company.

This document was also signed by all four parties.

*The document, in its entirety, provided:

(continued...)



to the Preferred M ortgage Company in South Charleston, West Virginia, and dosedthe transaction for

the purchase of the property.

Subsaquently, the Messersdamed the Runions had dso agreed to givethem adeed to a
one-acre parcd of land adjoining the 4.23 acresthey purchasad on November 14, 1997, oncethe Runions
had removed dl of thar persond property from both tracts. TheMessersclaimed that prior to closing, the
Runions agreed that the $27,000 purchase priceincluded payment for the one-acretract. After the
Runionsrepeatedly refusad to providethe deed for the one-acre parcd , theM essersfiled st inthe Circuit
Court of Lincoln County seeking oecific performanceto compe the Runionsto givethem adeed tothe
one-acretract. Following discovery, theRunionsfiled amotion for summary judgment. Thedrcuit court
granted the motion on May 15, 2000, finding thet evenif there was a contract between the partiesfor the
sdeof theone-acretract of land, the contract was not in writing and therefore, not enforcesble pursuant

to the statute of frauds. This appeal followed.

%(...continued)

| Jarry & Isalene Runion are selling property on this 14th day of
November 1997, to Dan & PamdaMesser but | Dan & PamdaMessey
aregiving Jary & Isdene Runionrightsto dig up fruit trees& shrubbery
& flowers& srawberries& right to usebarn for gorage. No certaindate
to dig up trees or move things from barn.

This agreement was also signed by all four parties and was notarized.

3



Webegin our andlyssof thiscase by setting forth our sandard of review. Asnoted above,
thecircuit court granted summary judgment. Pursuant to Rule 56 of theWest VirginiaRules of Civil
Procedure, summary judgment isrequired when the record showsthat thereis* no genuineissueasto any
materid fact and that themoving party isentitled to ajudgment asamaiter of law.” In SyllabusPoint 3 of
Aetna Casualty & Qurety Co. v. Federal Ins. Co. of New York, 148 W.Va. 160, 133 S.E.2d 770
(1963), thisCourt hdd: “A moation for summary judgment should begranted only whenit isdeer that there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
goplication of thelaw.” ThisCourt hasaso hddthat “[g] circuit court’ sentry of summary judgment is
reviewed denovo.” Syllabus Point 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

With these standards in mind, we now consider the parties' arguments.

The primary issuein thiscaseiswhether thecircuit court erred in goplying the satute of
frauds. Aswehavenoted in prior cases, the underlying purpose of the satute of fraudsis*to prevent the
fraudulent enforcement of unmade contracts.” Timberlakev. Heflin, 180 W.Va. 644, 648, 379 SE.2d
149, 153 (1989) (citation omitted). Accordingly, W.Va. Code 8§ 36-1-3 (1923) provides that:

No contract for the sde of land, or thelease thereof for more than one

year, shall be enforceable unless the contract or some note or

memorandum thereof beinwriting and Sgned by the party to be charged

thereby, or by hisagent. But the consideration need not be set forth or
expressed in the writing, and it may be proved by other evidence.

The Messars contend that the circuit court erred by gpplying the satute of frauds because

the parties Sgned written agreements concerning the sde of the property on August 1, 1997, October 20,
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1997, and November 14, 1997. Essentidly, the Messarsclam that there were written contractsfor the
sdeof theland, but the termswere ambiguousthereby creating genuineissuesof material fact and
precluding summary judgment. Alternatively, the Messars dam that the Satute of frauds does not gpply
because partid performance of the contract has occurred given thefact that they paid thepurchase price
and took possesson of the4.23 acresof land. Inresponse, the Runionsclaim that the record establishes
that there was no written contract between the parties for the sale of a one-acre tract of land.

Upon examination of thewritten agreements between the partiesin this case, wefind no
referenceto aone-acretract of land. Thefirst document the partiessigned on August 1, 1997, clearly
concerned only the 4.23 acres of land and the house |ocated on that property. Likewise, the second
document, executed on October 20, 1997, waslimited to the same property becauseit spedificaly referred
tothefirg agreement the partiessigned. Although thethird agreement only referred to “ the property baing
sold onNovember 14, 1997, areview of the documents Signed on that date showsthat only 4.23 acres
of land and ahousewere sold &t thet time. In addition, the record containsan affidavit from Nicholas W.
Johnson, Esquire, the settlement agent a the dosing on November 14, 1997. According to Mr. Johnson,
neither party to thetransaction informed him that they had oraly agreedto convey an additiona acre of
property during thecdosing, nor wastheoneacreincdudedin the purchase/sd ethat occurred on November
14, 1997. Thus, based upon dl the evidence, wefind no written agreement between the parties concerning

the one-acre tract of land.



Having determined that there was no written agreement regarding the one- acretract of
land, we must now consder whether thestatute of frauds doesin fact bar enforcement of thedleged ord
contract between the parties. In Syllabus Point 3 of Timberlake, supra, this Court explained that,

The statute of frauds, as gpplicableto contractsfor the sde or lease of

land, isaprocedurd bar to prevent enforcement of oral contractsunless

the conditionsexpressed in W.VaCode, 36-1-3, aemet. The operaion

of the gtatute of frauds goes only to the remedy; it does not render the

contract void.

Asthisgatement suggests, thereare someinganceswhere equity demandsthat the statute of frauds not
beimposed. One suchinganceiswhere part performance of acontract for the sdle of red estate has
occurred. Inthat crcumstance, the contract may be enforced even thoughitisnot inwriting. Generdly,
the doctrine of part performance requires more than mere payment of the purchase price. Holbrook v.
Holbrook, 196 W.Va. 720, 724, 474 S.E.2d 900, 904 (1996), citing Syllabus Point 4, Gibson v.
Salnaker, 87 W.Va. 710, 106 S.E. 243 (1921), 8B M.J. Frauds, Satute of 8 36 (Michie 1994).
ThisCourt hasrecognized that payment al ong with possession of the property or improvementsthereon
by thevendeeisnecessary for the doctrine of part performanceto be gpplied asan exception to the Satute

of frauds. Id.

Asnoted above, the Messers contend that part performance has occurred in this case
becausethey paid the Runions$27,000 and took possession of the4.23 acresof land. However, the4.23
acresof landarencot atissueinthiscase. Thiscaseonly relaesto the adjoining one-acretract of land, and
wefind no evidencein the record that the Messers have ether taken possession of that property or mede

Improvementsthereon. Moreover, thereisno evidenceto support theMessers' contention that the
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$27,000 purchase price included payment for the one-acretract. Therefore, the doctrine of part
performanceisnot gpplicable, and conssquently, thedleged ord contract for the sdle of the one-acretract

of land is not enforceable pursuant to the statute of frauds.

Having found that the Satute of frauds gppliesinthiscase, wefurther find that no genuine
Issuesof materid fact exist topredudesummary judgment. Accordingly, thefind order of the Circuit Court
of Lincoln County entered on May 15, 2000, is affirmed.

Affirmed.



